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1 .  T h e  p r o t e s t e r  h a s  t h e  burden  of p r o o f  when 
misconduct  on t h e  p a r t  o f  government  o f f i -  
c i a l s  is  a l l e g e d  and GAO w i l l  n o t  r e l y  o n  
i n f e r e n c e s  a l o n e  t o  f i n d  s u c h  misconduct .  

2. GAO w i l l  n o t  r e s o l v e  d i s p u t e s  between p r i v a t e  
p a r t i e s  i n v o l v i n g  a l l e g e d  m i s u s e  of p r o p r i -  
e t a r y  d a t a .  

Davey Compressor Company (Davey)  p r o t e s t s  t h e  award o f  
a c o n t r a c t  to  Murdock E n t e r p r i s e s ,  I n c .  (Murdock) under  
o r a l  Reques t  f o r  Q u o t a t i o n s  ( l a t e r  d e s i g n a t e d  RFQ N o .  
FD2060-84-60538) i s s u e d  by t h e  Department  o f  t h e  A i r  
Force .  T h e  RFQ was for k i t s  t o  c o n v e r t  M C l A  a i r  compres- 
sors, o r i g i n a l l y  manufac tu red  by Davey, from g a s o l i n e  
e n g i n e  d r i v e n  t o  d i e s e l  e n g i n e  d r i v e n .  Davey a l l e g e s  t h a t  
t h e  A i r  Force m u s t  have  i m p r o p e r l y  s u p p l i e d  Davey p r o p r i e -  
t a r y  d a t a  t o  Murdock t o  e n a b l e  Murdock to q u a l i f y  a s  a pro-  
d u c e r  of t h e  k i t s  and ,  t h e r e f o r e ,  Murdock s h o u l d  b e  b a r r e d  
from s u p p l y i n g  t h e  k i t s  t o  t h e  qovernment .  We deny t h e  
p r o t e s t .  

a p e r i o d  of a y e a r  t o  d e v e l o p  c o n v e r s i o n  k i t s  f o r  t h e  
MClF, Davey was suspended  from do ing  b u s i n e s s  w i t h  t h e  
qovernment .  Faced w i t h  a requirement f o r  k i t s  to  c o n v e r t  
a b o u t  900 M C l A  compresso r s ,  t h e  A i r  Force s u p p l i e d  Murdock 
w i t h  s amples  of Davey’s  k i t  t o  he lp  Murdock d e v e l o p  a k i t  
to  f u l f i l l  t h e  A i r  F o r c e  requirement. Although t h e  k i t  i s  
made u p  o f  a p p r o x i m a t e l y  300 components ,  many a r e  a v a i l a b l e  
o f f - t h e - s h e l f  and there  is  some d i s p u t e  a s  t o  t h e  com- 
p l e x i t y , o f  t h e  r e m a i n d e r .  

On J u n e  22,  1983, a f t e r  hav ing  s p e n t  some $ 5 0 , 0 0 0  o v e r  

I n  J a n u a r y  1984, f i n d i n g  Davey no l o n g e r  suspended ,  
t h e  A i r  Force i s s u e d  a request  €or p r o p o s a l s  (RFP)  
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s o l i c i t i n g  t h e  Davey k i t  f o r  t h e  t h e n  c u r r e n t  r e q u i r e m e n t ,  
787 k i t s .  I n  a d d i t i o n ,  t h e  RFP i n v i t e d  o t h e r  p o t e n t i a l  
sources t o  compete. Murdock s u b m i t t e d  a p r o p o s a l  p u r s u a n t  
t o  t h e  RFP accompan ied  by  s u p p o r t i n q  d a t a  and s a m p l e s  o f  
i t s  k i t  w i t h  t h e  same p a r t  number a s  Davey and was a p p r o v e d  
a s  a q u a l i f i e d  source o n  A p r i l  17, 1984. 

Meanwhi l e ,  t h e  A i r  Force r e q u i r e m e n t  f o r  k i t s  was 
r e d u c e d  f rom 787 t o  305. Award €or  a n y  q u a n t i t y  o t h e r  
t h a n  787 c o u l d  not be made a g a i n s t  e i t h e r  proposal .  
S i n c e  t h e  3 0 5 - k i t  r e q u i r e m e n t  was t h e n  too u r g e n t  t o  a l l o w  
time fo r  t h e  f o r m a l  s u b m i s s i o n  o f  r e v i s e d  p r o p o s a l s ,  t h e  
RFP was c a n c e l e d .  F u r t h e r ,  a n  a t tempt  t o  sole-source t h e  
requirement t o  Davey u n d e r  a n  expi red  B a s i c  O r d e r i n g  Agree- 
ment  f a i l e d .  T h e r e f o r e ,  o n  May 7, 1984, o r a l  q u o t a t i o n s  
were s o l i c i t e d  from Davey and  Murdock. M u r d o c k ' s  q u o t e  was 
we l l  below D a v e y ' s  u u o t e ,  and t h e  a g e n c y  i n t e n d s  t o  award  
to  Murdock. 

Davey c o n t e n d s  t h a t  t h e  d a t a  d e s c r i b i n g  t h e  k i t  is 
p r o p r i e t a r y ,  t h a t  Murdock m u s t  h a v e  u s e d  t h a t  d a t a  and  t h a t  
i t  m u s t  h a v e  b e e n  d i s c l o s e d  by  t h e  A i r  Force. I n  s u p p o r t  
o f  t h i s  c o n t e n t i o n ,  Davey p o i n t s  o u t  t h e  f o l l o w i n g  circum- 
s t a n c e s  from w h i c h  i t  s h o u l d  be i n f e r r e d  t h a t  t h e  d a t a  was 
i m p r o p e r l y  d i sc losed .  I t  wou ld  h a v e  b e e n  i m p r u d e n t  f o r  a n y  
company t o  d u p l i c a t e  D a v e y ' s  i n v e s t m e n t  s ince t h e r e  a r e  
o n l y  a b o u t  900 M C l A ' s  t o  b e  c o n v e r t e d .  W h i l e  i t  t o o k  
Davey,  t h e  m a n u f a c t u r e r  o f  t h e  M C l A ,  a y e a r  t o  d e v e l o p  t h e  
k i t ,  i t  a p p a r e n t l y  took Murdock o n l y  a few m o n t h s ,  and 
Murdock u s e d  t h e  same p a r t  number €o r  t h e  k i t  a s  Davey. 
Therefore ,  Davey i n f e r s  t h a t  Murdock c o u l d  p r o f i t  from 
d e v e l o p i n g  a k i t  f o r  t h i s  s m a l l  m a r k e t  i n  a s h o r t  time 
b e c a u s e  i t  had D a v e y ' s  d a t a  i n  hand .  

Murdock s t a t e s  t h a t  i t  u s e d  " r e v e r s e  e n g i n e e r i n g "  
t e c h n i q u e s  t o  d e v e l o p  i t s  k i t  w h i c h  i s  comprised s u b s t a n -  
t i a l l y  of o f f - t h e - s h e l f  c o m p o n e n t s  and t h a t  i t  d i d  no t  
possess Davey d a t a .  T h e  A i r  Force c l a i m s  t h a t  i t  purchased  
u n l i m i t e d  r i g h t s  i n  t h e  k i t  d a t a  u n d e r  p r e v i o u s  c o n t r a c t s  
w i t h  Davey. F u r t h e r ,  t h e  A i r  Force s t a t e s  t h a t ,  i n  a n y  
e v e n t ,  i t  d i d  n o t  d i sc lose  Davey d a t a  t o  Murdock.  

n a v e y  c i t e s  cases where w e  h a v e  recommended s o l e  
source a w a r d s  t o  t h e  o w n e r s  o f  p r o p r i e t a r y  d a t a  where  t h e  
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d a t a  was u s e d  to  desc r ibe  t h e  g o v e r n m e n t ' s  r e q u i r e m e n t  i n  a 
s o l i c i t a t i o n .  43 Comp. Gen. 193 (1963); 49 Comp. Gen. 28 
( 1 9 6 9 ) .  T h e s e  cases a r e  d i s t i n g u i s h a b l e .  Here, t he re  is  a 
d i s p u t e  a s  t o  w h e t h e r  t h e  d a t a  is  p r o p r i e t a r y  a n d  w h e t h e r  
t h e  g o v e r n m e n t  d i sc losed  a n y  d a t a  t o  Murdock s i n c e  c l e a r l y ,  
t h e r e  was n o  d i s c l o s u r e  i n  a n y  s o l i c i t a t i o n .  I n  t h e  
a b s e n c e  of improper g o v e r n m e n t  d i s c l o s u r e ,  t h e  i s s u e  of 
w h e t h e r  Murdock u s e d  Davey p r o p r i e t a r y  d a t a  i n  t h e  process 
of d e v e l o p i n g  i t s  k i t  i n v o l v e s  a d i s p u t e  b e t w e e n  p r i v a t e  
p a r t i e s  w h i c h  c a n n o t  be a d j u d i c a t e d  by o u r  O f f i c e .  See 
W h i t e  M a c h i n e  Co., 8-206481, J u l y  28, 1982, 82-2 C P D T 8 9  
( w h e r e  t h e  p r o t e s t  was d i s m i s s e d  e v e n  t h o u g h  t h e  pro- 
t e s t e r ' s  p r o p r i e t a r y  d a t a  was i n a d v e r t e n t l y  d i s c l o s e d  t o  a 
competitor b y  t h e  a g e n c y ) .  

When improper c o n d u c t  o n  t h e  p a r t  of g o v e r n m e n t  o f f i -  
c i a l s  i s  a l l e s e d ,  t h e  p ro t e s t e r  h a s  t h e  b u r d e n  of proof. - .  
Arc t i c  C o r n e r ,  I n c . ,  €31.209765, Apr. 15, 1983, 83-1-CPD 
11 414. Here, Davey h a s  o f f e r e d  e s s e n t i a l l y  o n l y  a ba re  
a s s e r t i o n  o n  t h e  i s s u e  o f  w h e t h e r  t h e  A i r  F o r c e - d i s c l o s e d  
Davey d a t a  t o  Murdock .  A c c o r d i n g l y ,  Davey h a s  n o t  met i t s  
b u r d e n  o n  t h i s  i s s u e .  T h e r e f o r e ,  w e  n e e d  n o t  r e a c h  t h e  
i s s u e  of w h e t h e r  t h e  d a t a  was p r o p r i e t a r y .  

T h e  p r o t e s t  is  d e n i e d .  

Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  

. 
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